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FILED ON                :  8th  October 2008 by the Defendant-Petitioner 

8th October 2008 by the Plaintiff-Respondent 
 
 
DECIDED ON          :  23RD MARCH 2010 
 
CHITRASIRI,J. 
 
 

 This application is made to set aside the order of the learned District Judge dated 

10th November 2006.  By the said order, the learned District Judge allowed the plaintiff-

respondent (hereinafter referred to as the plaintiff) to call witnesses and to proceed with 

the action, reversing her earlier order namely dismissing the plaint. Apparently, this 

Order of the learned District Judge was made in terms of the Sections 189 and 839 of the 

Civil Procedure Code. Having granted leave to proceed with this application, this Court 

heard both the parties on the issue. I will now examine whether the circumstances of this 

case would permit the learned District Judge to vacate the earlier order dated 8th July 

2005 made by her acting under Sections 189 and 893 of the Civil Procedure Code.  

 

The plaintiff by her petition dated 16th September 2005 moved the District Court 

to vacate the order made on 8th July 2005 dismissing the plaint. The order of the said 

dismissal of the plaint had been made by the learned District Judge acting upon Section 

87(1) of the Civil Procedure Code.  Section 87 of the Civil Procedure Code reads thus: 

 

 “87 (1) Where the plaintiff or where both the plaintiff and the defendant make 

 default in appearing on the day fixed for the trial, the court shall dismiss  the 
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            plaintiff’s action. 

(2)  Where an action has been dismissed under this action, the plaintiff shall be 

precluded from bringing a fresh action in respect of the same cause of action. 

(3)   The   plaintiff may apply within a reasonable time from the date of dismissal, 

by  way of petition  supported by  affidavit,  to  have  the dismissal set aside, and 

if  on  the  hearing  of  such application, of which the defendant shall  be  given  

notice,  the  Court   is   satisfied  that  there  were  reasonable grounds for the 

non-appearance of the  plaintiff,  the  Court  shall make order setting aside the 

dismissal  upon  such  terms  as  to  costs  or  otherwise as it thinks fit, and shall  

appoint a  day  for  proceeding  with  the  action as from the stage at which the 

dismissal for default was made”. 

 

Consequent upon an application by the defendant-petitioner, the learned District 

Judge made order dismissing the plaint acting under the aforesaid provision of law since 

the plaintiff was absent on the date the case was taken up for trial. This order reads thus. 

 
ta wkqj isú,a kvq úOdk ix.%yfha 87^1& j.ka;sh hgf;a meñKs,sldßh 

fjkqfjka úêu;a fmkS isàula fkdue;s ùu u; meñKs,a, ksIam%Nd lrñ' 

 

It is the above mentioned order that had been vacated by the learned District 

Judge by her subsequent order that is being challenged in this application. Since the 

impugned order had been made in terms of Sections 189 and 839 of the Civil Procedure  
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Code, it is necessary to consider whether the learned District Judge had the 

jurisdiction to do so acting under those two sections of the Civil Procedure Code.   

 

Section 189 of the Civil Procedure Code allows Court to correct any clerical or 

arithmetical mistake in any judgment or order or any error arising therein from any 

accidental slip or omission or to make any amendment which is necessary to bring a 

decree into conformity with the judgment. The order that had been reversed namely the 

dismissal of the action was made due to non-appearance of the plaintiff. The application 

of the plaintiff to vacate the said order does not state that there was any clerical or 

arithmetical mistake or any accidental slip or omission in the order made by the learned 

District Judge dismissing the plaint. There was no application to amend the decree as 

well. Hence, it is crystal clear that the application of the plaintiff is neither an application 

to correct any clerical or arithmetical mistake nor an amendment to bring the decree into 

conformity with the judgment. Therefore, learned District Judge has erred when she made 

the impugned order acting under Section 189 of the Civil Procedure Code.  

 

I will now examine whether the learned District Judge could have resorted to 

Section 839 of the Civil Procedure Code when making the impugned order. Section 839 

gives a wide discretion to Court in order to make necessary orders to ensure that the ends 

of justice are meted out and also to prevent the abuse of process of Court.  At the time the  
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impugned order was made, the learned District Judge seems to have considered 

the fact that the plaintiff was away living in Germany and also the fact that her mother 

was present in Court when the order for dismissal was made. Even though those grounds 

seem to have been reasonable for the plaintiff to reopen the case, one cannot expect a 

court of law to make orders disregarding clear provisions of the law to have any error 

made by a judge rectified.  

 

In this instance, the application of the plaintiff was to set aside an order made 

under Section 87(1) of the Civil Procedure Code. Section 87(3), referred to earlier in this 

judgment, states the way in which an order made in terms of Section 87(1) could be 

vacated. Even the authorities of the superior courts show that a person cannot seek 

redress under Section 839 of the Civil Procedure Code when specific provisions in law 

are found to obtain remedial measures.  

In the case of Abeygunasekera  vs. Wijesekera1, Justice Andrew Somawansa 

has held thus.  

“inherent power of Court could be invoked only where provisions have not been 

made, but where provision has been made and are provided in Section 754 (2) of the 

Civil Procedure Code inherent powers of this Court cannot be invoked; inherent powers 

cannot be invoked to disregard expressed statutory provisions” 

 

  
                                                
1 2002 (2) SLR 269 
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In the circumstances, it is my considered view that since there is a clear provision for the 

plaintiff to make an application to set aside the order of the dismissal of the plaint, she 

would be barred from invoking the jurisdiction under Section 839 of the Civil Procedure 

Code as well.   

 

 However, it is prudent to consider the circumstances under which the order for the 

dismissal of the plaint was made and also to ascertain whether this order of dismissal 

could be vacated under Section 87(3) of the Civil Procedure Code since it is the correct 

provision in law to consider such an application. On a perusal of the original case record 

in the District Court of Panadura it is seen that:  

• The plaint had been filed on the 30th August 2001. At the time the plaint 

was filed, the plaintiff has given her proxy to Mr.M.T.S.Fernando 

Attorney-at-Law. Along with the plaint, a Power of Attorney executed by 

Mr.Venon Mendis Attorney-at-Law in favour of the said Attorney at Law 

Mr.M.T.S.Fernando, by the plaintiff also had been filed. 

• On the 30th March 2004, the trial had commenced and the issues also had 

been framed.  On that date, the plaintiff was absent but she was 

represented by Mr.Ajith Perera, Attorney-at-Law instructed by the said 

Mr.M.T.S.Fernando Attorney-at-Law. 
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• On 26th August 2004 (JE 14) the proxy given to Mr.M.T.S.Fernando, 

Attorney-at-Law had been revoked and a new proxy had been given to 

Mrs.Jayanthi Peiris Attorney-at-Law. Therefore, Ms. Peiris has become 

the proxy holder of the plaintiff since 26th August 2004. 

•  Mr.M.T.S.Fernando, Attorney-at-Law had died on the 26th September 

2004; exactly one month after his revocation of the proxy.   

• Mr.M.T.S.Fernando, Attorney-at-Law as the holder of the power of 

attorney of the plaintiff who signed the proxy had died on 26th September 

2004 and thereby the proxy given to Mrs.Jayanthi Peiris by the plaintiff 

also had become no force or avail in law.  

 

When the case was called on 8th July 2005, Counsel who appeared for the plaintiff also 

has stated that the case of the plaintiff cannot be proceeded with, due to non-appearance 

of the plaintiff.  On that date he has stated as follows:  

kSS;S{  wcs;a fmf¾rd uy;d lshd isákafka" 
 

fuu kvqfõ óg m%:ufhka chka;s mSßia uy;añhf.a Wmfoia u; ud fmkS 

isáhd'  fuu kvqfõ uq,a meñKs,sldßh ;u wefgda¾ks n,h tï' à' tia' m%kdkaÿ 

kS;S{ uy;d fj; ,nd oS ;snqKd'  tu kS;S{ ;ek Tyqg fuu kvqfõ wefgda¾ks 

n,h ,nd oSfuka miqj yosisfha wmrdOlrefjl= w;ska ñh .shd'  bka  
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miqj fuu kvqfõ  j,x.= meñKs,af,a fmrl,dishla ;snqfka ke;'  tfia 

fyhska" wo osk chka;s is,ajd uy;añh fj; fmrl,dishla fkdue;s nj;a" kS;sh 

m%ldrj md¾Yjlrejka ksfhdackh lsÍug yelshdjla fkdue;s nj;a uu 

m%:ufhka m%ldY lrñ'  flfia fj;;a" fuu kvqfõ meñKs,sldßhg u;= ù we;s 

;;ajh ms<sn|j .re wêlrKfha wjOdkh fhduq lsÍu muKla isÿ lrñ'    
 

 On a perusal of the above mentioned facts, it is clear that on the date of the trial 

the plaintiff was absent and unrepresented.  Hence, the learned District Judge had no 

option than to act under Section 87(1) of the Civil Procedure Code dismissing the plaint 

especially when an application referring to the said Section 87(1) had been made by the 

Counsel who appeared for the defendant-petitioner.  Moreover, the order dismissing the 

plaint had been made on 8th July 2005 whereas the Power of Attorney holder had died on 

26th September 2004 leaving a time gap of close upon one year. Without waiting for this 

long period of time, the plaintiff could have easily made arrangements to file a new proxy 

on her behalf though she was living out side the country. Therefore the said period of 

time taken to file a new proxy may have become a bar to obtain an order in favour of the 

plaintiff even if an application had been made under Section 87(3) of the Civil Procedure 

Code to obtain relief. Merely because her mother was present in Court that day, the order 

for dismissal cannot be reversed stating the same as a reason to make an order under 

Section 87(3) of the Civil Procedure Code. 
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For the aforesaid reasons, I conclude that the learned District Judge had acted contrary to 

law when she made the impugned order acting under Sections 189 and 839 of the Civil 

Procedure Code. Furthermore, even if an application had been made under Section 87(3) 

of the Civil Procedure Code there would not have been sufficient reasons to set aside the 

order made under Section 87(1) of the Civil Procedure Code in this instance.  

  

In the circumstances, I set aside the order of the learned District Judge dated 10th 

November 2001. The plaint of the plaintiff should stand dismissed. No party is entitled to 

the costs of this application. 

 

 

 

     JUDGE OF THE COURT OF APPEAL 

 

ERIC BASNAYAKE,J. 

 

 I agree 

      JUDGE OF THE COURT OF APPEAL 
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