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1% and 29 defendant-petitioner-petitioners (hereinafter mefé to as the
petitioners) by their amended petition datef B®vember 2006 sought to set aside two
orders, namely thex partejudgment dated 21April 2005 and the order refusing to set
aside the saiéx partejudgment dated"5May 2006 that was delivered by the learned

District Judge of Mt. Lavinia.

Two petitioners are the®land 29 defendants to the action filed in the District
Court of Mt.Lavinia by the plaintiff-respondent-pssident (hereinafter referred to as the
respondent) whilst thé®and 4" defendant-respondent-respondents are the adtdad®
4" defendants in that action. Plaintiff by his plaisnught to obtaininter alia a
declaration of title to the land described in thestFSchedule thereto. He also sought to
have a right of way over the land depicted in teeddd Schedule in order to reach the

aforesaid land described in the First Schedule.



Since the petitioners have stated that there had bawarranted postponements
when it was pending in the District Court causirgdships to the parties as a ground to
challenge the impugned orders, | am compelled ter ® a few of those instances

mentioned in this revision application.

Even though the action was filed in the month df 1997, the date first fixed
for trial had been on the 8@une 1999, having taken a period of two yearpfetrial
steps. Even after the aforesaid date fixed fat,tthe case was taken out from the trial
roll as there had been an application to add tweerpersons as defendants. Matter such
as an addition of a party should have been made after the parties have filed their
respective pleadings because they become fullyeaafaeach others case by then. Even
the Civil Procedure Code envisages such a podmyorestricting such applications to be

made before the hearing of the case has commeS8eetidn 18 of the CPC).

However it may have beethe petitioners even thereafter had moved to have
the land in question surveyed which also should haween made at an earlier stage.
However, the petitioners have later abandoned theagl application too. Finally the
matter was fixed for trial for the f6November 2001. Again the matter was taken out
from the trial roll due to a revocation of the pyoaf the respondents and again it was
fixed for trial on the 28 July 2002. On that occasion, Court granted a &mtehe
parties to file written submissions on an issutawafand the order in respect of that issue
had been delivered of'2April 2003. The matter was again fixed for trial the 28

July 2003.



On that date, learned Counsel for the petitioners mved for a dateand the
case was postponed again fol"28vember 2003. On that date too, the matter veas n
taken up for trial as the Additional District Judgas on leave and then it was re-fixed
for the 29 April 2004. That date having been declared aipubliday, parties were
noticed to appear on another date and the mattsragain fixed for trial for the 18
October 2004.Even on that date counsel for the respondents hadowed for a date

and the case was then fixed finally for th& 2@&nuary 2005.

When the matter was taken up on that date namely, 8' January 2005,
Attorney-at-Law appearing for the petitioners had ajain moved for a datedue to
personal reasons of his senior counsel. Howegethat date being the final date given
to the defendant-petitioners the matter was theadfifor ex partetrial for the 11"
February 2005.Ex partetrial was taken up on that date and accordingyjtidgment
was delivered on 21April 2005. Upon entering thex partedecree, it was served on
the two defendants. Thereafter, petitioners filedapplication to vacate thex parte
decree and the judgment. Th defendant-petitioner gave evidence on the datenwhe
the said application to vacate tbg partedecree and the judgment was taken up for
inquiry. Consequently, the Additional District Jedgade order refusing the application
to vacate thex partedecree and the judgment. Being aggrieved by tliedsision of
the learned District judge petitioners without fidi an appeal or leave to appeal

application, filed this revision application.

The petitioners have contended that the mannexhich the Attorneys-at-Law
who held the proxy on behalf of the petitionersntselves were acting, had resulted in
fixing the case foex partetrial. In the amended petition to this Court fheitioners

have stated that the Attorneys-at-Lamho appeared for them acted in a highly



irresponsible manner which led to the detrimenthefpetitioners. (Vide paragraph 23 of
the amended petition). They also have statedetha the learned Additional District
Judge postponed the matter on many occasions oredjuest of the Attorneys-at-Law
for the petitioners causing much prejudice to thévide paragraph 24 of the amended

petition).

As mentioned in paragraph 23 of the amended pefitif the attorneys who
appeared for the petitioners themselves were attirtige detriment of their rights, they
could have at any time revoked the proxy given hent and appointed different
attorneys to appear. Appointment of registered rAgs and the termination of such
appointments are purely in the hands of the pemsbon needs their services and
therefore nothing was prevented the petitionergiomg so. This is evident by the
provision, namely section 27 (1) of the Civil Prdaee Code, relevant to appointment
and termination of services of attorneys in a @uiit. It reads thus:-

“The appointment of a proctor to make any appeaeaocapplication,

or do any act as aforesaid, shall be in writingred by the client, and
shall be filed in court; and every such appwient shall contain an
address at which service of any process which untler provisions of

this Chapter may be served on a proctor, insteati@fparty whom he
represents, may be made.”

The aforesaid section empowers a party to appoiiteorney-at-Law to appear
in Courts, make any application or to act in anyi€on his/her behalf. Termination of
such authority also rests with the party who apigoirthe Attorney-at-Law. Therefore,
when an Attorney-at-Law does not perform his or dhelly according to the wishes of a
party to an action, such party has the right tonieate the authority given to the
Attorney-at-Law at any time, by revoking the profied. In this instance too the

petitioners could have made an application to revible proxy of their Attorney; if the



matters referred to in paragraphs 23 and 24 irathended petition had been so. Instead
of making such an application to Court at the prdee, it is not possible for the Court
to act on its own disregarding the applications enby the registered attorneys to the
case. Therefore, had the petitioners acted asnmabkopersons they would have revoked
the proxy at the proper time without complainingeathe conclusion of the case: this
time it is even after the execution of the decr@derefore, this Court at this juncture
cannot consider matters referred to in paragraBhan2 24 in the amended petition and

over turn the orders made in the original court.

The petitioners have also contended thatethgartejudgment entered on the
21st April 2005 is contrary to evidence and/or eemus. In support of his contention,
learned counsel for the petitioners had referreithe¢ocase oBirimavo Bandaranayake
Vs Times of Ceylon. [(1995) 1 S.L.R. 2d)ispute in the said case was the non-service
of summonses on the defendants. In this instadheee was no dispute at all as to the
service of summonses on the defendant-petitioriergact they were represented by
lawyers in Court from the time they were to appeacourts. Therefore, the case of
Sirimavo Bandaranayake Vs Times of Ceylon (supra)is not applicable in this

instance.

Moreover, learned Judge in his judgment had cdyeéwaluated the evidence of
the respondent as to the way in which the respdrasame entitled to the land and to
the right of way claimed by him. Only thereaftdre tearned judge had decided to grant
the relief prayed for in the plaint. In the circuarsces, | do not see any error of law in
the decision neither do | find anything contrary ttee evidence in the impugned

judgment or in the order.



The petitioners referring to the caseFarnando v. Sybil Fernando [1997 (3)
S.L.R. 1] had urged that the petitioners were not able tonathe way they wished since
they have given authority to the lawyers by wayaqfroxy to act on their behalf. The
issue that was discussed in the aforesaid caséheaight of an Attorney-at-Law when a
proxy is filed on behalf of a party. In that cdke issue was the signing of a notice of
appeal by the party concerned when a proxy is ricefdiled on behalf of that party. In
such a situation Court held that not placing tigaaiure of the Attorney on record in the
notice of appeal was a fatal irregularity and thatvas not a curable lapse as well.
Similarly, the acts done by the Attorneys-at-Lawowteld the proxy on petitioners’
behalf in this instance too cannot be made invahiess those are based on illegal
applications. Specifically, applications for postpments as alleged in this instance
cannot make the orders of Court invalid. Accordinghe petitioners will have to bear
the consequences of the orders made upon the afpiis made by their Registered

Attorneys in this instance.

Learned Counsel for the petitioners also haveredeto the following paragraph
in the book titled“Law of Contract” [Vol. |, Pg.1007 Para. 1022] by Prof.
Weeramanthry and argued that an aggrieved party could seekettmedy ofrestitutio
in integrum and to have the matter restored to the originasitipm under the
circumstances referred to in their petition to @wsurt. The aforesaigaragraph 1022

reads thus:

“The remedy of restitutio has been invoked in Celo set aside
such Decree as those obtained by fraud, enteredISTAKE,
consented to under threat of dismissal of the adbythe Judge or
embodying a compromise by a Proctor action contréoyhis
Client’s instructions.”



In terms of the above mentioned paragraph, it cesgary to establish that there
had been fraud or mistake or any threat by thegudglismiss a plaint or a compromise
by a proctor to his client’s instructions, in orderset aside a decree. In this instance,
petitioners have not specifically referred to angls element neither they have averred
any act done by the Attorneys contrary to theitruwtions. Therefore, the aforesaid law

mentioned in the cited quotation has no bearinthaapplication.

More importantly, when an application is made unskection 86 of the Civil
Procedure Code, as in this instance, it is the diithe applicant of such an application
to satisfy Court that he or she had reasonablengi®tor the default that they wished to
purge. In the application to the District Courtdaay the petitioners to vacate the
parte decree they have stated that on the day of takertaimely, 28 January 2005, the
1% petitioner had suddenly fell ill and could notemii Court though all the four
defendants were to attend Court on that date. Meryenot a single defendant was
present in Court on that date even though ffea@d 3' defendants were living in the
same house with the'Hefendant. Cause for the absence of thdefendant petitioner
had been a stomachache that he had on the daytgtiwe trial date but without support

of a medical certificate to that effect.

In the circumstances, it is seen that basicallycthrention of the petitioners to
make an application to vacate the ex parte deceek been the illness of the'1
defendant-petitioner. Learned Judge had adequatklyessed his mind to this fact in
his order made on #5May 2006 and then only he rejected the reasorendby the T
defendant-respondent for his absence on the tatd. d do not wish to interfere with
those findings of the learned District Judge a®i&® made his decision upon analyzing

the evidence before him correctly.



On the day in question, a Junior Counsel had méeed date on behalf of his
Senior Counsel without mentioning the said illnesghe ' defendant. However, the
learned Additional District Judge refusing this kgation of the Junior Counsel has
clearly stated that the date on which the trial tealse taken up was the date fixed finally
for the trial. Also, he has referred to the otheplecations made earlier for
postponements by the petitioners when he deciddid the matter for triakex parte In
such a situation, learned Judge had no optiontthéake up the matter and proceed with
the ex partetrial. Therefore, | am of the view that it is tlerrect decision that the
learned trial Judge had come to, considering a&lldihcumstances of the case. Hence, |
am in agreement with the reasons of the learneditiddal District Judge for not
allowing the application of the petitioners madetenms of section 86(2) of the Civil
Procedure Code. It also seems to me that the osflesing to vacate thex partedecree
is in accordance with the law referred to in theredaid section 86(2) of the Civil

Procedure Code.

For the aforesaid reasons the revision andgstitution in integrumapplication

filed by the petitioners in this Court is dismisseith costs.

JUDGE OF THE COURT OF APPEAL

ERIC BASNAYAKE,J.

| agree.
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